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Date: _ = __[Signature of applicant]__
_ _[Typed name]_ _

Comment: Within 3 days after the first request for an “investigative
consumer report” is made to a “consumer reporting agency,” a notice
such as the above must be mailed or delivered to anyone who has
specifically applied for employment. 15 USC §1681d. For definitions
of “investigative consumer report,” “consumer reporting agency,”
and related terms, see 15 USC §1681a.

- If the applicant makes a written request within a reasonable period,
the employer must mail or deliver a “complete and accurate [written)
disclosure of the nature and scope of the investigation requested”
within 5 days after the request for the report was made or 5 days
after the applicant’s request for information is received, whichever
is later. 15 USC §1681d(b).

§1.56 C. Empioyee Misrepresentations

An employee’s false representations made at the time of hire
may limit his or her recovery in any later action for wrongful termina-
tion, even if the employer was unaware of the misrepresentations
and they were not the actual grounds for the employee’s dismissal.
In McKennon v Nashville Banner Publ’g Co. (1995) 513 US 352,
130 L. Ed 2d 852, 115 S Ct 879, the United States Supreme Court
held that, although evidence of misconduct acquired by the employer
after the employee’s termination does not completely bar recovery
under the Age Discrimination in Employment Act of 1967 (ADLA)
(29 USC §§621-634), the employee may receive back pay calculated
only from the date of the unlawful termination to the date the new
information was discovered, and cannot be reinstated or awarded
front pay. On occasion, the employee’s misrepresentations may pre-
clude recovery completely. Camp v Jeffer, Mangels, Butler & Marma-
ro (1995) 35 CA4th 620, 41 CR2d 329 (employee who illegally
acquires job may not recover on claim for wrongful discharge).

NOTE» To help utilize the after-acquired evidence defense, the
employer should consider making any job offer contingent on
completion of an employment application. The application
should require complete job-related information, including de-
grees obtained, previous employment, reasons for leaving pre-
vious employment, and details of criminal convictions, See
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§1.29 for further discussion of inquiries into criminal records.
Additionally, employers should uniformly apply rules against
pre-hire misrepresentations.

Vi. PREEMPLOYMENT TESTING

§1.57 A. General Education or Intelligence Tests

The use of.general education tests or standardized intelligence
tests may raise substantial legal problems unless the tests are closely
connected to skills required on the job (e.g., typing tests). See Griggs
v Duke Power Co. (1971) 401 US 424, 432, 28 L Ed 2d 158,
165, 91 S Ct 849. If a test selects applicants in a pattern significantly
different from that of the pool of applicants, the employer must
show that the test is job-related. Albemarle Paper Co. v Moody
(1975) 422 US 405, 425, 45 L Ed 2d 280, 300, 95 S Ct 2362.

If the employer meets the burden of proving that its tests are
job-related, a complaining party could still show that other tests
or selection devices, without a similarly undesirable effect, would
also serve the employer’s legitimate interest.

The Civil Rights Act of 1991 (Pub L 102-166, 105 Stat 1071)
prohibits an employer from adjusting scores, using different cutoff
scores, or otherwise altering the results of employment-related tests
on the basis of race, color, religion, sex, or national origin. 42 USC
§2000e-2(}).

§1.58 B. Psychological Tests

In California, the laws restricting polygraph use in employment
decisions (see §1.60) also restrict “any tests purporting to test the
honesty of an employee or potential employee” or “other similar
tests.” Lab C §432.2. There are no reported cases interpreting “simi-
lar.” 1t is conceivable that this language could equate an integrity
test to a polygraph test.

In addition, an employer subject to the California Fair Employment
and Housing Act (FEHA) (Govt C §§12900-12996) (i.e., one em-
ploying five or more persons) may not require any psychological
examination- of a job. applicant, or make any psychological inquiry
of an applicant or inquire about the nature or severity of an applicant’s
mental disability. Govt C §12940(e)(1).

Employers also must be careful that any particular psychological
test does not constitute a medical examination because, under both
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the FEHA and the Amerjcans with Disabilities A¢t of 1990 (ADA)
(42 USC §§12101-12213), medical examinations are prohibited prior
to employment. Govt C §12940(d); 42 USC §12112(d)}(2)(A). Psy-
chologieal tests are considered medical tests undér the ADA if they
provide evidence that leads to ldentlfymg a mental disorder or impair-
ment. Certain psychologlcal tests, such as the MMPT, assess personal-
ity traits in addition to revealing a range of mental dlsorders and
impairments. The use of such tests violates the ADA if an employer
administers them before making an offer of employment. Karraker
v Rent-A-Center, Inc. (7th Cir 2005) 411 F3d 831.

After an offer of employment has been made, but before the
commencement of employment duties, the employer may require
a psychological examination or may make a psychological inquiry
of the individual, as long as (Govt C §12940(e)(3)):

» The examination or inquiry is job-related;
+ The examination or inquiry is consistent with business neces-
sity; and

+ All entering employees in the same ]ob clasmﬁcatwn are sub]ect
to the same examination or inquiry.

The employer should also consider whether a test elicits informa-
tion on an applicant’s political views, which may be construed as
violating Lab C §§1101-1102. See Thompson v Borg-Warner Protec-
tive Serv. Corp. (ND Cal, Mar. 11, 1996, No. C-94-4015 MHP)1996
US Dist Lexis 4781, 1996 WL 162990.

If the employer mandates and pays for the psychologlcal testmg
of an employee, any results reported by the psychiatrist to the employer
must be directly related to the condition that gave rise to the testing,
unless the employee signs a consent form allowing additional informa-
tion to be given to.the employer. If the psychiatrist gives the employer
personal information on the employee that is unrelated to the condition
in question, the employer may be in violation of the Confidentiality
of Medical Information Act (CC §§56-56.37) and may be liable for
invasion of the employee’s constitutional right of privacy. See Pettus
v Cole (1996) 49 CA4th 402, 57 CR2d 46.

C. Pblygraph Tests-‘
§1.59 1 Federal Law
The Employee - Polygraph Protectlon Act of 1988 (EPPA) (29



§1.60 Advising California Employers and Employees * 58

USC §§2001-2009) greatly limits an employer’s ability to. give job
applicants and employees lie detector tests. Using polygraphs as
a job applicant screening device is generally prohibited for private
employers in -all ‘but a few industries. 29 USC §2006(e)-(f).

NOTE» The EPPA does not apply to federal government contractors
that deal with defénse and intelligence agencies. 29 USC
- §2006(a). T addition, drug compames that manufacture or dis-
tribute controlled substances have a limited exemption that al-
lows polygraph testing of prospective and current employees
under certain conditions. 29 USC §2006(c).

Violations of the EPPA are punishable by fines of up to $10,000.
29 USC §2005(a). An employee or a prospective employee whose
rights have been violated may file a civil action in federal or state
court within three years and seek reinstatement, promotion, and back
pay. The court in its discretion may also grant the prevailing party
its attorney fees. 29 USC §2005(c). It is unclear whether compensato-
ry and punitive damages are available. An employee’s waiver of
EPPA protection' is invalid.- 29 USC §2005(d).

The EPPA does not preempt state or focal law or any negotiated
collective bargaining agreement that prohibits polygraph tests or is
more restrlctlve about polygraph tests than the EPPA. 29 USC §2009.

§1.60 2. California Law

No private employer may require an employee or applicant to
take a polygraph lie detector, or similar test as a condition of employ-
ment or continued” employmcnt Lab C §432.2. An employer may
not ask an applicant or employee to take such a test without first
advising the subject in writing at the time the test is to be adminis-
tered that he or she has the right to refuse to take the test. Lab
¢ §432.2(b). Violation of Lab C §432.2 is a misdemearior, punishable
by 'a finé of up to $1000, imprisonment in county jail for up to
six months or both Lab C §433.

§1.61 D. Voice Stress Analysis

Employers must obtain an employee’s or applicant’s written con-
sent before using voice stress analysis. Pen C §637 3(a). Voice stress
analysis is any system in which a person’s voice prints or voice
stress 'patterns are ‘analyzed to discover the ‘truth -of the person’s
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statements. Failure to obtain consent may subject the employer to
a penalty of actual damages or $1000 whichever is greater Pen
C §637.3(c). ‘

Under federal law,; voice stress analysns is subject .to the same
restrictions as a polygraph examination. See 29 USC §2001(3).

§1.62 E. Fingerprints and Photographs

Employers may require fingerprints and photographs of job appli-
cants and employees. However, employers are prohibited from fur-
nishing the fingerprints or photographs to a third party if the informa-
tion could be used to the applicant’s or employee’s detriment. Lab
C §1051.

An employer who furnishes photographs or fingerprints to a third
party in violation of Lab C §1051 is guilty of a misdemeanor {Lab
C §1052) and may be liable in a civil action for treble damages
(Lab C §1054).

NOTE>» An employer who requires prospective employees to submit
photographs with their job applications may be risking a claim
that this is a discriminatory screening device.

Despite §1051, California has enacted several statutes that permit
or even require employee fingerprinting as a condition of employment
in certain regulated professions, such as repossessors, armored vehicle
guards, or security guards who in the course of their employment
carry a deadly weapon. Bus & P C §§7506.5, 7525.1, 7598.4.

. Banks may obtain employee fingerprints. and furnish them to law
enforcement agencies for information on criminal conviction and
arrest records. Fin C §§261, 550(a), (c).

§1.63 F. Medical and Physical Examinafions Given
. Only After Joh Offer

An employer may conduct preemployment medical examinations
only after the applicant has been offered a job and only if medical
examinations are -given to- all employees entering ‘into. a: particular
job classification. 42 USC §12112; 29 -CFR §1630 14(b) See also
Govt C §12940(e)(3).

Thus, it is unlawful under the Amerlcans with DlSabllltIGS Act
of 1990 (ADA) (42 USC §§12101-12213) and the Fair Employment
and Housing Act (FEHA) (Govt C §§12900-12996) to require appli-
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cants to disclose personal medical information and to pass a medical
examination without having successfully completed all the nonmedi-
cal stages of the hiring process (background checks, interviews, etc.),
unless the employer can establish that it could not reasonably have
completed all the nonmedical stages prior to the medical testing.
Leonel v American Airlines, Inc. (9th Cir 2005) 400 F3d 702 (AIDS
test results).

NOTE>» The rule prohibiting medical examinations of job applicants
may have little practical effect on employers because few em-
ployers request expensive examinations of persons they have
not yet decided to hire.

An offer of employment may be withdrawn, on the basis of the
results of a medical examination, only if (29 CFR pt 1630, App
§81630.2(r), 1630.14(b), 1630.15(b)-(c)):

» The applicant is unable to perform essential functions of the
job with, reasonable accommodation;

~» No reasonable accommodation exists; or

« The applicant poses a direct threat to health or safety in the
workplace and no reasonable accommodation would eliminate
this risk or reduce it to an acceptable level.

To. prevent discrimination against persons with disabilities, the
ADA bars employers with 15 or more employees from requiring
medical exams to determine the existence or extent of a disability.
42 USC §12112(d). The only exception is for “busmess necessity.”
If an employee’s health problems have a

substantial and injurious impact on an employee’s job perfor-
mance, the employer can require the employee to undergo
a physical examination designed to determine his or her ability
to work, even if the examination might disclose whether the
employee is disabled or the extent of any dlsablhty

Yin v California (9th Cir 1996) 95 F3d 864, 868. Sce §§15 109-
15.148 for further' discussion of ADA issues. K

Employees may be required to undergo routine medical and physi-
cal examinations as long as the examinations are job-related and
consistent ‘with business necessity. Sce Govt C §12940(f)(1)-(2).
Garreit v Los Angeles Unified Sch. Dist. (1981) 116 CA3d 472,
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172 CR 170 (chest X-ray for tuberculosis can be required for teaching
position under earlier version of Ed C §49406).

Under the FEHA, it is unlawful for an employer to subject an
applicant or employee to a test for the presence of a. gcnetlc character-
istic. Govt C §12940(0).

If a medical examination is too Intrusive, or if the results are
made public, the employer may face liability based on one of the
several established common-law theories of privacy, such as intrusion
into one’s private affairs, public disclosure of private facts, or false
light publicity if the medical diagnosis revealed is in fact false.
In such situations, the employee will probably also claim intentional
infliction of emotional distress.

Requiring examinations for reasons unrelated to job performance
may also lead to liability under other statutes, such as the National
Labor Relations Act (NLRA) (29 USC §§151-169) (e.g., if employer
uses test as means of retaliating against employee who has asserted
rights under NLRA). Not paying employees for the time spent being
examined may violate the Fair Labor Standards Act of 1938 (29
USC §§201-219). :

By conducting medical examinations, an employer may assume
an affirmative obligation to do so accurately. An employer may
be liable if it fails to discover a problem that the testing should
have revealed. See Coffee v McDonnell-Douglas Corp. (1972) 8
C3d 551, 105 CR 358 (plaintiff applied for position as pilot; defen-
dant’s preemployment medical exam failed to reveal bone marrow
cancer). In addition, nonconsensual testing for sensitive medical in-
formation may violate antidiscrimination laws and privacy rights,
See Norman-Bloodsaw v Lawrence Berkeley Lab. (9th Cir 1998)
135 F3d 1260. _

Employers may not require employees or applicants to pay for
medical exams. Lab C §222.5.

Medical information obtained in examinations musi be kept on
separatc forms and in separate, confidential files. 42 USC
§12112(d)(3). See §13.49. See also California Confidentiality of Medi-
cal Information Act (CMIA) (CC §§56-56.37), discussed in §13.50.

See §§13.44-13.48 for further discussion of medical examinations.

§1.64 G. AIDS Testing

AIDS testing serves little purpose for an employer because the
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results of the test may not be used to verify insurability or suitability
for employment. Health & S C §120980(f). An employer may not
test an individual’s blood for antibodies to HIV without prior written
consent. Health & S C §120990(a).

ATDS should be treated as any other physical disability: the only
issue is whether the disability hinders the person’s ability to perform
essential job functions. If the employer can reasonably accommodate
a person with AIDS, failure to do so may constitute discrimination
under the Americans with Disabilities Act of 1990 (ADA) (42 USC
§§12101-12213). 42 USC §12112(b)(5)A). See also Govt C
§§12926.1(c), 12940 (part of the California Fair Employment and
Housing Act (FEHA)); Los Angeles Ordinance 160289; San Francis-
co Ordinance 499-835. :

Inappropriate disclosure of information about an employee’s AIDS
test results may expose the employer to liability for déefamation,
invasion of privacy, and statutory penalties. California’s Health and
Safety Code protects the privacy of individuals with AIDS and re-
stricts the disclosure of AIDS test results. Penalties may be imposed
for negligent, willful, or malicious disclosure of AIDS test results
to a third party, as follows (Health & S C §120980):

» A civil penalty up to $2500, plus damages and court costs,
for negligent disclosure;

« A civil penalty of not less than $5,000 and not more than
$10,000, plus damages and court costs, for willful disclosure;
and

« A criminal penalty up to $25,000, one year in county jail,
or both, for negligent or willful disclosure that results in eco-
nomic, bodily, or psychological harm to the subject of the
test.

Each unauthorized disclosure is a separate and actionable offense.
Health & S C §120980(e).

§1.65 H. Drug Tests Permissible

In Loder v City of Glendale (1997) 14 C4th 846, 59 CR2d 696,
the California Supreme Court confirmed that a government employer
may require job applicants to undergo a drug test, as long as that
test is part of a broader preemployment medical examination that
is required of every applicant. The court held that such a test does
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not violate the privacy clause of the California Constitution (Cal
Const art I, §1). Accordingly, Loder should also allow private em-
ployers to test job applicants for drugs as part of a preemployment
medical examination. Indeed, the Loder holding was applied to a
private employer in Pilkington Barnes Hind v Superior Court (1998)
66 CAd4th 28, 77 CR2d 596. In that case, the court deemed the
employee a job applicant even though the drug test was administered
after he started employment, because the test was delayed through
no fault of the employer and the employee’s employment was condi-
tioned on his passing the test.

In Wilkinson v Times Mirror Corp. (1989) 215 CA3d 1034, 264
CR 194, the court held that defendant’s policy of requiring testing
as a condition of employment was rcasonable in light of provisions
for prior notice and consent, procedural safeguards, and minimal
intrusiveness. The “reasonable” test involves a balancing of the appli-
cants’ privacy interests against the employer’s need for the test.
The court noted that a major factor in its analysis was the lesser
expectation of privacy by job applicants as opposed to current em-
ployees. 215 CA3d at 1048,

The United States Supreme Court also upheld a drug testing pro-
gram of the Customs Setrvice, requiring urine samples from candi-
dates for positions involving the enforcement of drug-related laws
or the carrying of firearms. National Treasury Employees Union
v Von Raab (1989) 489 US 656, 103 L Ed 2d 685, 109 S Ct 1384.

NOTE» Unlike medical testing, testing for illegal use of drugs
is not subject to restrictions under the Americans with Disabili-
ties Act of 1990 (ADA) (42 USC §§12101-12213). 42 USC
§12114(d).

No matter how carefully an employer has crafied its drug testing
policy, challenges can be expected unless the intrusiveness of test-fak-
ing procedures is minimized. For example, the employer should
not require a test subject to provide a urine sample while under
direct supervision. See Tucker v Dickey (WD Wis 1985) 613 F Supp
1124, 1129,

The most likely claim arising from a drug test is one alleging
that the applicant or employee was the victim of an unconstitutional
search or of invasion of privacy. Other potential claims that may
be asserted against an employer for wrongful testing include inten-
tional infliction of emotional distress, defamation, viclation of the
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ADA if the employee is a recovering abuser, and wrongful termina-
tion if the employee is dischatged as a result of the test.

The potential for inaccuracies in the testing process, combined
with the potential harm that may result from allegations of substance
abuse, make these issues of particular concern. Because drug screen-
ing tests may be challenged as unreliable, a second confirming fest
should be conducted when a sample shows the presence of drugs.

To help defend against employee claims, employers should obtain
written consent before testing for drugs. Although a consent may
be challenged as obtained under duress, it provides the employer
with -at least some evidence that it had the employee’s approval.
Also, a consent can specify the consequences to the employee if
he or she does not consent.

For further discussion of drug testing issues, see §§13.59-13.69.

VIl. RECOMMENDATIONS FOR REDUCING
THE RISK OF LIABILITY

§1.66 A. Statements Made Durihg Recruitment

An employer may be liable for statements made to a prospective
employee during recruitment on which the employee relies. See,
e.g., Lazar v Superior Court (1996) 12 C4th 631, 49 CR2d 377;
Helmer v Bingham Toyota Isuzu (2005) 129 CAdth 1121, 29 CR3d
136; Toscano v Greene Music (2004) 124 CAdth 685, 21 CR3d
732. To avoid making undue commitments and exposure to claims
of detrimental reliance and promissory estoppel, the employer should
consider the preventative measures described in §§1.67-1.74.

§1.67 1. Avoiding Claims of Misrepresentation

An employer may be liable for statements made to applicants
on which the applicants rely, such as “most competitive” salaries,
“best” benefits, “assured” growth, guaranties of personal develop-
ment, and highly favorable. comparisons with the applicant’s existing
job. An ecmployer should make only factual representations that can
be proved. _

‘An employer can minimize its liability exposure for misrepresenta-
tion by including an integration clause in the employment contract,

e.g. _
. This Agreement sets forth all the terms and conditions of
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employment. Employee acknowledges that no other oral or
written promises were made to him or her on which he or
she is relying in accepting employment.

§1.68 a. Do Not Falsely Induce Employee Relocation

It is a misdemeanor for an employer to knowingly make false
representations about a position (its duration or the kind and character
of the work) to induce an applicant to move from one place to
another to take the job. Lab C §§970-971. Tyco Indus. v Supérior
Court (1985) 164 CA3d 148, 156, 211 CR 540, disapproved on
other grounds in Gantt v Sentry Ins. (1992) 1 C4th 1083, 1093,
4 CR2d 874.

Labor Code §970 is not the exclusive remedy for misrepresenta-
tions inducing employees to relocate. The court in Lazar v Superior
Court (1996) 12 C4th 631, 49 CR2d 377, allowed the plaintiff to
allege separate claims for misrepresentation and intentional infliction
of emotional distress based on the same facis.

Whatever damages the plaintiff is awarded for being misled into
relocating are doubled. Lab C §972. In Seubert v McKesson Corp.
(1990) 223 CA3d 1514, 273 CR 296, overruled on other grounds
in Dore v Arnold. Worldwide, Inc. (2006) 39 Cdth 384, 46 CR3d
668, the employer told a sales applicant that its product had certain
features and good customer service support. Relying on this informa-
tion, the applicant changed jobs but learned that he had been misled
when he tried to sell the product. The court allowed the employce
to double the damages assessed by the jury.

§1.69 b. Covenant of Good Faith and Fair Dealing Is
Implied in Employment Offer

A covenant of good faith and fair dealing is implied in an employ-
ment offer. An applicant who cannot establish that the employer
made a knowing misrepresentation may still recover on the basis
of the employer’s bad faith and the applicant’s detrimental reliance.
See Sheppard v Morgan Keegan & Co. (1990) 218 CA3d 61, 266
CR 784 (plaintiff accepted employer’s employment offer, which re-
quired relocating; before plaintiff began work, employer terminated
plaintiff’s employment). See also Comeaux v Brown & Williamson
Tobacco Co. (Sth Cir 1990) 915 F2d 1264 (after applicant relocated
for job, employer informed him that his credit history precluded
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employment; court reasoned that, even though employment was ter-
minable at will as provided in employment application, parties’ ne-
gotiations leading up to job offer determined terms of relationship
before “at will” provision was to take effect; employer liable for
reliance damages).

§1.70 c. Use Checklist of Terms of Employment

To minimize the risk of misrepresentations during recruitment,
employers should create a written checklist of matters on which
a prospective employee for that position might rely in accepting
employment, such as compensation, bonus, benefits, sales prospects,
product features, anticipated company growth, and promotional op-
portunities. Having all interviewers use the checklist ensures that
key employment terms are represented uniformly to applicants.

2. Avoiding Claims of Implied Contract
§1.71 a. Use Written At-Will Provisions

Employment applications and agreements should contain a state-
ment to the effect that the employment is at will, e.g.:

Employee understands that no promise of a specific term
of employment has been made by the employer’s Interviewers.
All employment at the company Is at-wlll. Either the employee
or the company may terminate the employment at any time
wlth or without cause and with or without notice. The at-will
nature of the employee’s employment relationship cannot be
altered except In a speclfic wrlting signed by the president
of the company and by the employee.

This provision may prevent an employee from claiming that he or
she has an implied contract of employment permitting termination
only for cause. See Dore v Arnold Worldwide, Inc. (2006) 39 C4th
384, 391, 46 CR3d 668. In Dore, the California Supreme Court
held that the term “at will” in an employment contract normally
conveys the intent that the employment may be ended by either
party “at any time without cause.” Contract language stating that
employment may be terminated “at any time” ordinarily entails the
notion of “with or without cause.” ' '

NOTE» If the employer does not use an employment agreement,
it should include “at-will” language in the application and in
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the employment offer letter to the applicant. Employers should
be aware, however, that while “at-will” language in an employ-
ment application is evidence of the parties’ ultimate agreement,
it does not in and of itself create a contract for employment
terminable at will. Harden v Maybelline Sales Corp. (1991)
230 CA3d 1550, 282 CR 96 (holding that an application is
only a solicitation of an offer of employment).

An employer who makes false promises when hiring an employee
may be liable for fraud regardless of the employee’s at-will status.
Agosta v Astor (2004) 120 CA4th 596, 15 CR3d 565.

See §810.5-10.9 and. 17.1-17.28 for further discussion of at-will
employment. : :

§1.72 b. Do Not Assure Term of Job

The employer can minimize the applicant’s reliance on long-term
employment by avoiding assurances that employment will last “as
long as you do a good job,” and terms such as “permanent employ-
ment,” “job security,” “assured future,” and “long-term - outlook.”

§1.73 B. Follow Step-by-Step ADA/FEHA Hiring
- Guidelines

The following step-by-step procedure for hiring is based on the
provisions of the Americans with Disabilities Act (ADA) (42 USC
§§12101-12213), the Fair Employment and Housing Act (FEHA)
(Govt C §§12900-12996), and Equal Employment Opportunity Com-
mission (EEOC) guidelines. See 42 USC §12111(10)B); 29 CFR
pt 1630, App §1630.15(d); EEOC Revised Enforcement Guidance
on Reasonable Accommodation and Undue Hardship Under the
Americans with Disabilities Act, No. 915.002 (Oct. 17, 2002). Its
use is suggested regardless of whether the applicant has an apparent
disability.

(1) Make reasonable accommodations in the application and inter-
view process itself. For example:

+ Allow blind applicants to submit application information orally.
+ Make a sign interpreter available for a deaf person.

+ Make preemployment tests available in alternative forms,
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+ Conduct only tests that are job-related and consistent with busi-
ness necessity.

« Give advance notice if tests are required, so an applicant can
_ request an accommodation.

- Hold interviews at fully accessible locations.

If an applicant with a disability requests a reasonable accommodation
in the application process, the employer must engage in a timely,
good-faith interactive process with the applicant to determine an
effective reasonable accommodation, if any exists. Govt C §12940(n).
See -also EEOC Revised Enforcement Guidance on Reasonable Ac-
commodation and Undue Hardship Under the Americans with Dis-
abilities Act, No. 915.002 (Oct. 17, 2002).

(2) Use a written job description as the basis for interviews, read-
ing or showing the applicant the job description, and use the job
description to formulate specific, job-related interview questions for
all applicants. The EEOC allows an employer to attach a written
job description to the application form, which may then ask: “Are
you able to perform these tasks with or without an accommodation?”
and “If so, with an accommodation, how would you perform the
tasks, and with what accommodation?” See EEOC Technical Assis-
tance Manual §5.5(d), p V-9. The lack of a job description and
selection procedures may deprlve an employer of the ability to defend
its hiring -decisions.

(3) Give all applicants a tour of the office, plant, or facility where
he or she would work (unless there are security or trade secret
constraints), for purposes of determining what accommodations might
be necessary. Sample questions:

» Is there anything about this work station that is a barrier to
your ability to perform the duties required?

« What structural changes to this work space do you think will
be necessary so that you can have full access using your wheel-
chair?

(4) When the applicant discloses a disability, ask the applicant
what accommodations he or she knows of that could overcome any
disability-related barriers that are related to job functions. See ADA
Enforcement Guidance: Preemployment Disability-Related Inquiries
and Medical Examinations, EEOC Notice No. 915.002 (Oct. 10,
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1995), which can be obtained from the EEOC’s website. See this
book’s Directory for the website address. Sample questions:

» What accommodations do you think will be necessary?
+ What accommodations _did--yoﬁ: last. employer make?
« Do you have reliable means to get to work?

» What kind of equipment would you need to _‘_ehable you to
use the telephone?

(5) Recognize that an applicant’s-lack:of knewledge of what ac-
commodations are available, or may be necessary, does not relieve
employers of respon51b111ty for determmmg available accommoda—
tions. Employers should contact disability constltuent orgamzatmns
or rehabilitation agenc1es for, mformatlon or, for consultatlon and
build a file of resource mformatlon

PRACTICE TIP» One useful resource is- the Job Accommodatlon
‘Network (JAN), a free, confidential information and consulting
service from the U.S. Department of Labor’s Office of Disability
Employmeént Policy, which' provides: individualized . solutions
for accommodating employees and applicants with disabilities.
JAN’s website lists:numercus ideas for reasonably: accommodat-
ing a-wide variety of disabilities. -See this book’s Directory
for the website address.- :

(6) Once potential accommodations have been identificd, assess
the effectlveness of each potentlal accommodatlon in assisting the
applicant to perform effectlvely Consider:

« Which one(s) the apphcant prefers, and why;
» Whether certain accommodations ‘will be: more' effective.

(7) If the accommodations &re reasonable; .determine whether the
applicant is otherwise quahfled Employers need not make an accom-
modation for a person who is not otherw1se qualified.’ ” An applicant
who is not otherwise qualified is a person who does not satisfy
all the skill, experience, education, and other job-related selection
criteria of the employment po:;mon that the perSon desues See 29
USC §1630.2(m). :

(8) Determine whetber the accommodation -is reasonable. The em-
ployer has the burden of proving that a specific accommodation
would create an undue hardship. See Govt C §12940(m). Usually,
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proof turns on the employer’s size, the cost.of the accommodation,
the effect of the accommodation on other employees, and the effect
on operations. See generally. Govt C §12926(s).

(9) Select the best qualified applicant, making sure that the subjec-
tive or intangible considerations that affect the decision are not tainted
in any way by an applicant’s disability or the need for reasonable
accommodation.

(10) Document selection decisions. =

§1.74 C. Use Care in Hiring -

California is among those ]Ul’lSdlCtlonS that take the view that
an employer may be liable to a third person for the employers
negligence in h1rmg or reta:mmg an employee who is incompetent
or unfit. Depending on what the employer knew or should have
known at the time of hire, a negligent hiring claim may be established
based on-~a failure:to investigate.or to make an inquiry regarding
a potential employee’s fitness for émployment. See Evan F. v -Hugh-
son ‘United Methodist Church (1992) 8 CA4th 828, 10- CR2d 748
(negligent hiring of pastor alleged to liave molested children); Under-
writers Ins. Co. v Purdie (1983) 145 CA3d 57, 69, 193 CR 248
(negligent hiring of employee with propensity for violence); Restate-
ment (Second) of Agency §213 (1958). See, however, Roman -Catho-
lic Bishop v Superior Court (1996) 42 CA4th 1556, 50 CR2d 399
(church had no duty in hiring priest to investigate his past sexual
conduct absent antecedent knowledge of priest’s alleged dangerous-
ness; court noted that church’s ability to investigate was llmlted
by priest’s constltutlonal rlght of prlvacy)

VII. CHECKLISTS.

§1.75 - A. Checklist: Paperwork for New Employees
Employment offer’ letter (see §1.81)

Employment contract (see chap 2)

INS Form 1-9 (see §§412)

Employee -Proprietary. .Info_rmation- and Assignment of Inven-
tions Agreement {(see §§11.75-11.109) :

Mutual Agreement to.Arbitrate Claims (see §1.82) '

Employee-handbook, W|th acknowledgment of its receipt (see
chap 10) .
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IRS tax form W-4 (see §§7:11-7.12)

Authorization for employee payroll deductions (see
§§7.17-7.29) : '

Employee benefits application forms

B. Checklist: Trade Secret Concerns in
Interviewing Applicant

The applicant’s educational background, including attendance
at professional or trade seminars

The applicant’s employment history as it refates to anticipated
employment

All agreements binding the applicant, including employment,
confidentiality, and invention agreements

The general nature, without disciosing trade secrets, of each
project on which the applicant previously worked

What portion, if any, of those projects former empioyers
or business associates consider to be trade secrets

All relevant professional articles written by the applicant, and
their dates

All the applicant’s patents, patentable inventions, and copy-
rightable works, including any on which the applicant is not
named but which resuited at least in part from the applicant’s
efforts

Description of the circumstances leading to the change in
empioyment

Publicly distributed advertising materials on products the ap-
plicant worked on

Whether the applicant wouid object to the new employer’s
communicating with the former employer

Comment: For discussion of trade secrets issues, see chap 11.

§1.77

C. Checklist: Issues to Consider Before
Implementing Employee Testing

Is the test job-related or for a business purpose?

is the test designed to evaluate the individual's ability to
do the job assigned, or to discover risks the individual may
pose to himself or herself or othet employees?

Has the test been validated?
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___ How strong is the employer's interest in obtaining the desired
information? . : o

Are less intrusive means available to obtain the information?

__ Does the test delve into protected beliefs or have a disparate
impact on a protected class?



